
Extract from Hansard 
[ASSEMBLY — Thursday, 5 November 2020] 

 p7556b-7560a 
Mr John Quigley 

 [1] 

BUILDING AND CONSTRUCTION INDUSTRY (SECURITY OF PAYMENT) BILL 2020 
Second Reading 

Resumed from an earlier stage of the sitting. 

The SPEAKER: Attorney General, you may speak. Are you getting up to talk or are you putting your tie on? 

MR J.R. QUIGLEY (Butler — Minister for Commerce) [2.56 pm] — in reply: I was picking up where I was 
in my notes! As I was saying before the speech was interrupted for members’ short statements prior to the luncheon 
adjournment, the McGowan Labor opposition made a promise, going into the election, that it would introduce 
statutory trusts for retention moneys in construction contracts, and the Building and Construction Industry 
(Security of Payment) Bill 2020 delivers in full on that promise. I think it is worth saying that at the outset of my 
reply to the second reading debate, because some members seemed to suggest in their contributions yesterday that 
the promise was to provide cascading trusts for every payment made under a construction contract. That was never 
the promise, but I concede it was a recommendation of the Fiocco report, which was considered by all stakeholders 
and, indeed, by the government. I will come back to that issue in a moment. 

Since the election in 2017, the Labor government has introduced a number of separate, complementary reform 
initiatives in line with our election commitment to protect subcontractors in the construction industry and to ensure, 
as far as possible, that contractors in the building and construction industry are paid properly, on time and every 
time, for work performed. One of the changes to construction industry payments included the extended rollout of 
project bank accounts on government-funded projects. Project bank accounts are now being used on the majority 
of government projects worth over $1.5 million. Previously, these were used only on projects managed by the 
Department of Finance. I am sure members will appreciate that this threshold of over $1.5 million is a low floor 
and captures a lot of projects in Western Australia, as the government does fund many projects in the construction 
industry in Western Australia. The government is one of the largest clients of the construction industry in this state, 
if not the largest, when we take into account all the civil works, such as Metronet, hospitals and the like.  

At the same time, we have been expanding the powers and responsibilities of the Small Business Commissioner 
under the Small Business Development Corporation Act 1983 to investigate complaints by small business 
contractors of unfair market practices so that subcontractors in the construction space can take their concerns and 
complaints to the Small Business Commissioner. We have also created a supplier debarment scheme under the 
Procurement Act 2020. 

The bill before the house will deliver the remainder of the McGowan government’s election commitments to 
introduce industry-wide laws to protect payments to subcontractors working on both government and private projects. 
Something has been made—I mentioned this just before the luncheon adjournment—of the timing of this bill’s 
introduction to Parliament. Comment has been made that it may not pass through the other place in the current 
parliamentary session. Nonetheless, it was important to introduce the bill. One cannot predict what will happen in the 
other place; that is up to members there. However, it is my responsibility, as the minister, to have the legislation 
drafted as soon as I can following stakeholder consultation, and then to take an exposure draft back to the stakeholders 
prior to taking it to cabinet for approval to print. 

I acknowledge the comment made by the manager of opposition business in the house when speaking on this topic 
at the time of the introduction of the bill that no criticism was being levelled at me as minister for getting the bill 
here. Indeed, my staff tell me that it is the fifty-eighth bill I have presented to the chamber in the four years that 
I have been Attorney General and the two years that I have been Minister for Commerce. We have been very active 
in our law reform agenda. 

Mr P.A. Katsambanis: How many bills did you say? 

Mr J.R. QUIGLEY: I was told 58. 

Mr P.A. Katsambanis: And I have been here for every single one of them! 

Mr J.R. QUIGLEY: That is right, and the member has participated in the debate on every single one of them, so he 
can bear witness to the fact that I have had a busy agenda. With this particular bill, there has been so much pressure. 
There had been inertia in the law reform space before we came to government, and there has been so much pressure 
to deliver on so many fronts, supported by my friend from Hillarys on most of those bills. For example, there was 
a bill to lift the statute of limitations. There was also a bill to introduce fines reforms, which was very complicated, 
to ease the burden especially on the vulnerable and the Indigenous from incarceration for non-payment of fines. 
A lot of bills needed attending to and this was a complicated one. This bill has been the subject of reports on 
reform, as the member for Hillarys noted, dating back to the Law Reform Commission’s report of some 21 years ago, 
when Hon Wayne Martin, QC, was the chairperson. Of course, members have noted that in the ensuing years, there 
was, first of all, the report of Mr Collins, QC, to the New South Wales Parliament, and then the Murray report to 
the federal government, prior to my cabinet colleague and the former minister, and now the Minister for Energy and 
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other matters, commissioning the Fiocco report. The government was determined that the Fiocco report would not 
become just another learned paper on the construction industry from which no legislation was actually produced. 
We were determined to study the Fiocco report, get it out to stakeholders and take action. As I said earlier, together 
with those other three areas—introducing project bank accounts, expanding the powers of the Small Business 
Commissioner and creating the supplier debarment scheme under the Procurement Act—what is before the chamber 
delivers on our suite of promises to all those who work in the construction industry, especially subcontractors. 

One of the significant parts of this bill is the introduction of statutory trusts for retention moneys. This is money 
that has been earned by the contractor or subcontractor but has been retained as a surety against the need for 
remediation on the works during a 12-month period. As some members have noted, that can amount to between 
five and 10 per cent and can constitute the profit margin of the contractor or subcontractor on the contract. If 
the principal or head contractor goes into administration, as we have seen time and again, the subcontractors can 
lose all their profit on the job because the liquidator has responsibilities under the Corporations Act to pay the 
Australian Taxation Office as a first priority, and then to pay secured creditors, and the person who put the asset 
together does not get paid. It was just untenable. Now these moneys will go into a statutory trust. 

The member for Hillarys raised the issue of education about the statutory trusts. These trusts are not complicated. 
They are not as complicated as a solicitor’s trust account. A solicitor might have 1 000, 2 000 or 3 000 clients all 
paying money into a single trust account. The accounting and tracing of the moneys that go into these trust accounts 
can be quite complex and the auditing of the accounts expensive and required on an annual basis so that the solicitor 
can renew their practising certificate. However, in this case, if we were building a college at Alkimos, it could 
involve simply opening up an Alkimos retention trust account at the local bank and paying into it the retention 
scheme money. It could be an isolated account to hold that money, and if it is marked “Alkimos retention trust 
account”, it would satisfy the requirements of the legislation. The administration on it would be absolutely minimal. 
The same will apply to a subcontractor who employs a sub-subcontractor and holds back 10 per cent retention money. 

Mr P.A. Katsambanis: It’s not the technical operation of the trust; it’s the respective obligations of the parties 
that do not seem to be very well understood and, in particular, that apparent convenience that many builders have 
used—using retention money as working capital. That’s what we’re trying to avoid. 

Mr J.R. QUIGLEY: They will not be able to because it will be against the law. It will be deemed to be trust money. 
If they do not pay it into a trust account, it will be like stealing from a trust account. Although this will be a huge 
change and a shift away from the way that the construction industry has operated in the past, it is not that complex. 
I have had the pleasure of sitting down with the main stakeholders: the Master Builders Association, which covers 
many hundreds of builders and subcontractors; the Australian Subcontractors Association; and the Housing Industry 
Association. I have sat down with them all. They can see that this is not that complex and will not introduce the 
complexity of cascading trusts for every payment made under a construction contract. This will fulfil our promise of 
statutory trusts for retention money. It is not that complex.  

The member for Hillarys asked about education. The department will send out information about statutory trusts 
for retention funds to all registered builders, as will the associations, such as the Master Builders Association et al. 
The member raised concerns about the government not implementing all the recommendations of Mr John Fiocco; 
the Murray report; the report of Mr Collins, QC, to the New South Wales government; or the recommendations of 
Mr Wayne Martin, QC, to the Law Reform Commission. The recommendation I speak of is for cascading trusts 
for every payment in the industry, which would be an epoch change for the industry. At this stage, that is not off 
the table for a future stage, but complexities are involved, especially for Western Australia. We have the west coast 
model of payment of construction contracts, which gives primacy to the terms of the contract between the builder 
and the principal, or the subcontractor and the head contractor. There is a primacy of contract in terms of resolution 
of disputes. I think the west coast model was also used in the Northern Territory, but that is the only other jurisdiction 
that I believe adopted this arcane system of giving primacy to the common law contract. Under that model, payment 
could be dragged out for 90 days or 120 days and disputes were expensive to resolve. Introducing cascading trusts 
for every payment under a construction contract in such an environment would mean a hold-up in the payment of 
moneys. One thing that we all know is critical in the construction industry is keeping money flowing through the 
contract chain; otherwise, people further down the chain will suffer immeasurable damage. 
The first thing that had to be addressed was the security of payment and bringing in payment demands under the 
security of payment legislation that is now before the chamber. Under this system, demands can be made and there 
will be a statutory time frame within which the principal or head contractor will have to respond to those demands. 
Once that demand is made, the head contractor will have 10 days to serve a payment schedule to the subcontractor. 
Once it gets the payment schedule, the subcontractor will be able to ask, by sending another 10-day notice, that the 
matter go to adjudication. Importantly, and this has never been the case under the west coast model, once the payment 
schedule has been delivered to the subcontractor, the head contractor will not be able to add new items to that payment 
schedule as disputed items when going to adjudication. Within 10 days of a subcontractor serving a payment demand 
upon the head contractor, when the payment schedule comes back, the subbie will know where it stands within 
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10 days. In Western Australia, that will be revolutionary. Previously, people could keep disputing for months what 
would be paid under the demand for payment, so it became really expensive and lawyers had to be engaged. 
Under this system, the payment demand will be put in and a payment schedule will come back. Within 10 days, 
people will know where they stand. They will have another 10 days to ask for the matter to be sent to an adjudicator. 
Very importantly, the member for Hillarys said that there was some concern about who will be the adjudicator and 
that because there is inequity or a power imbalance between a big company and a smaller subcontractor about who 
the adjudicator would be, the head contractor could lean towards an adjudicator who is biased towards the contractor. 
Firstly, I do not think it pays proper respect to the adjudicators who are recognised by the department as adjudicators 
to suggest that they would act in a biased way. Under our current system, there has not been a great problem with the 
independence of adjudicators. In any event, there are associations that can be nominated as appointers of adjudicators. 
One firm, Adjudicate Today, was angling to become the appointer for all adjudicators, but we did not want to do 
that because it is a private enterprise. I do not criticise Adjudicate Today in any way, but nor would we want it to 
have a monopoly in the field to appoint adjudicators. I could be corrected, but I understand that its fee is up to 
30 per cent of the adjudicators fee, but it supplies secretarial and administrative services to the adjudicators. Parties 
can say they will appoint the Master Builders Association as the appointer of an adjudicator. That regularly happens 
under contracts that have been alive in Western Australia over many years. I understand that the MBA charges 
a flat fee on the appointment of an adjudicator of some $250, but it does not supply secretarial services to the 
adjudicator. The adjudicator has to supply those himself or herself and add that as a disbursement to the adjudication 
fee. A person will get an answer back within 21 days. Through this process, there will be an acceleration of the 
payment of funds under construction contracts, which will be to the benefit of suppliers and builders right down 
the chain. That is why, no doubt, all these important stakeholders have come out in support of this bill. When I read 
the second reading speech to the Parliament last month, the Master Builders Association and other stakeholders 
came out in support of this bill. 
Mr P.J. Rundle: What about the subcontractors? 
Mr J.R. QUIGLEY: Subcontractors support this bill, but they are looking for more. They are looking for cascading 
trusts for every payment. I have already explained that until we introduce this legislation and work out a swift, 
efficient and stable method of sorting out disputes, subcontractors will be disappointed with cascading trusts because 
all a contractor would have to do is dispute the demand for payment. Then money would get locked up in the trust 
and could not be released. Then there would be a problem for the contractor because when money is locked up in 
the trust, the contractor cannot get his money out either. There would be problems. We had to step this out. It had 
to be reformed by evolution, not revolution. This industry is too important to the jobs market in Western Australia 
to subject it to a revolution, which could destabilise the industry. As I said, they are all getting behind this bill, 
although some want more. Interestingly enough, we have gone further than, say, the conservative government of 
New South Wales with the report of Mr Collins, QC. It did not even introduce statutory trusts for retention moneys. 
We have gone further than the commonwealth government did with the Murray report because it did not introduce 
a trust for retention moneys. The McGowan government has gone further than any other jurisdiction in Australia 
with the evolution of reform in the construction industry. 
I think I have addressed the concerns of the member for Hillarys about section 29(a) of the Construction Industry 
Portable Paid Long Service Leave Act 1985. Parties are free to appoint their own adjudicator or appoint a nominator 
in the contract, such as the Master Builders Association of WA or the Housing Industry Association or, if they want, 
Adjudicate Today, which charges a higher fee but provides administrative and secretarial services. We are giving 
services complete freedom to nominate an adjudicator. As I said, the adjudicators have a good reputation. We do not 
hear complaints from the industry that the adjudicators are so biased that it is causing a significant problem. 

The member for Hillarys, on the other hand, wholeheartedly endorses the scheme of statutory trusts for retention 
moneys. We think that no reasonable opposition could take any other step. The opposition also recognises that the 
government has gone that extra distance in introducing statutory trusts for retention moneys. 

In his opening comments, the member for Roe addressed the other scourge of the building industry—that is, the 
practice of phoenixing. To address that in a longhand method for the chamber, that is where a company puts 
itself into voluntary liquidation and is wound up whilst owing subcontractors or suppliers money for services or 
goods supplied. The Australian Taxation Office comes in and get its whack because it gets priority under the 
Taxation Administration Act. The banks, the secured creditors, come in and get their money and then the unsecured 
subcontractors or suppliers are left whistling Dixie, only to see the officers of that company then reconstitute a new 
company, obtain a building licence for the new company and start all over again, having left behind a swathe of 
deprived and bankrupt subcontractors and suppliers—all the damaged people in businesses from the first company. 
It galls them to see the same officers running a new company. As explained in the second reading speech and as 
other members have recognised, this bill contains provisions that will prohibit this. The Building Commissioner 
will have the power not to issue a licence to officers or managers of a company that has defaulted on payments to 
the building industry and seeks to phoenix. They just will not get a licence. For the first time, we will have a fit 
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and proper person test and the Building Commissioner, using his or her powers, will be able to keep these people 
out of the industry. 

Dr D.J. Honey: A good move. 

Mr J.R. QUIGLEY: That is right. When I was at the Master Builders Association awards last Saturday night, 
I think, there was a little round of applause in the room when I explained that was coming because most of the builders 
present realised that the reputation of the industry is generally damaged—they read about this in the paper—when 
a company has started up as a phoenix company and it identifies all the people who have been left behind as the 
damaged persons of the other company. Part 7 of the bill addresses this issue. It is very important that this occur. 
The member for Cottesloe said that it was a good move, which it is. 

I want to make sure that I have covered most of the issues raised by the member for Hillarys, who was the lead 
speaker for the opposition on this bill. He raised the question of consultation with stakeholders. This bill has taken 
a little while to bring forward because we discussed the Fiocco report with the stakeholders, and when we did our 
first draft of the bill and I had to make calls about cascading trusts and the like, we went back to the stakeholders and 
eventually got a bill in a form that I could consult with until there was unanimity and support amongst stakeholders 
for the bill that is now before the chamber. 

The member for Mount Lawley raised the issue of the decreasing time and cost for the resolution of disputes, 
which this bill will facilitate. I addressed that earlier by saying that once the demand for payment is made, businesses 
will have only 10 days within which to respond to the demand for payment. This will put pressure on everyone. If 
they are not going to pay subcontractors, they will need a reason not to pay the subcontractor. They do not need 
three or four weeks to sit down and dream up reasons. They know why they are not going to pay them. They know 
what they are arguing about so let us give them the payment schedule properly. If the payment claim was for 
$1 million and $500 000 is in dispute, businesses should identify those items that constitute the items of dispute 
and pay the other $500 000 immediately. If they do not, it is a debt due and recoverable in the courts. As I said earlier, 
then the subcontractor is not left for months wondering what the detail is going to be. Once they get the details in 
the payment schedule of what the dispute is about, they can take it to adjudication and the principal contractor 
cannot add new items of dispute, so everyone knows where they are early in the proceedings. It is important to 
remember that this is an adjudication to keep the money flowing. It does not extinguish the head contractor’s right 
to subsequently seek arbitration or litigation on matters. It does not wipe out the rights of the principal or head 
contractor to subsequently seek arbitration or remedy at law. It is a process for quick resolution of disputes whilst 
the project is afoot.  

One of the other important matters, which was raised during the second reading debate, is that of progress payments. 
At the moment, it is unclear when a progress payment is due. It can be stipulated in the terms of a common law 
contract, but under the provisions of the bill, at the end of each month, a subcontractor will have the right to submit 
a claim for a progress payment. Once again, when a claim for a progress payment is submitted at the end of the 
month, the contractor can, in the payment schedule, dispute some of the jobs that were done during the month. That 
can go to arbitration; it will happen quickly. The subcontractor will not be left swinging in the breeze, month after 
month, arguing about when he can get a progress payment. He will have a statutory right to do so. That is important 
for subcontractors. 

We have subcontractors that are bigger than building companies. The oil and gas and mining industries have 
massive subcontractors. Equally, throughout the construction industry, there are small, mum-and-dad subcontractors. 
Once upon a time, they were employees of bigger companies. They now have a Hilux ute, a cement mixer and all 
the equipment. These small subcontractors support families, meet mortgage payments et cetera. They need regular 
payment for the work being done. They cannot be expected to capitalise on their work by letting the tier above 
them hold back the moneys for payment and thereby capitalising their own business by holding up payments to their 
subcontractor. We have to keep the money flowing down through the contract chain. The right for subcontractors to 
put in their claims is a statutory right. Until now, there has never been a right to suspend works for non-payment. 
There are now statutory provisions concerning the suspension of work, which came out of the “Security of Payment 
Reform in the WA Building and Construction Industry” report by John Fiocco. Before, if a subcontractor suspended 
works because there had been an adjudication and he was not being paid, the adjudicated money was recoverable 
through the courts under the statutory scheme in this bill. We have seen what happens. There have been lockouts, 
but the principal contractor then has brought in another subbie to do the work. There was not the ability to suspend 
the works until there had been payment for the work that had been done. That is a very important evolution in the 
construction contracts space. 

In my reply to the second reading debate, I see that I have gone on and have only four minutes left, but I do not want 
to go on and on. In the last four minutes, I do not know whether members have any particular queries or otherwise, 
we can go into consideration in detail. 

Mr P.A. Katsambanis: We can go into consideration in detail. 
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Mr J.R. QUIGLEY: In that case, I thank members for their contributions. I particularly thank the honourable 
minister, the member for Cannington, for his efforts in commissioning the Fiocco report and instigating this process 
of reform in Western Australia. Of course, I would like to acknowledge Mr Fiocco and Mr Matthew Swinbourn, 
who assisted Mr Fiocco. I also acknowledge the contributions made by the authors of previous reports in the 
personages of the Honourable Wayne Martin, QC, Bob Collins, QC, and Mr Murray. I thank members for their 
contributions to the second reading debate. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 to 33 put and passed.  

Clause 34: Adjudication response — 

Mr J.R. QUIGLEY: I move — 

Page 37, line 16 — To delete “Division 1,” and substitute — 

this Part, 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 35 to 38 put and passed. 

Clause 39: When claimant or respondent may apply for review of adjudication — 

Mr J.R. QUIGLEY: I move — 

Page 44, line 21 — To delete “Division 1; and” and substitute — 

this Part; and 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 40 to 52 put and passed. 

Clause 53: Certification of determination if adjudicated amount not paid or excess amount not repaid — 

Mr J.R. QUIGLEY: I move — 

Page 59, after line 7 — To insert — 

(1A) The Building Commissioner cannot provide the claimant with a certified copy of the 
determination of an adjudicator if an adjudication review application in relation to the 
determination has been made but not determined. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 54 to 138 put and passed. 

Title put and passed. 
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